Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



I 



The Arthur and Elizabeth 

SCHLESINGER LIBRARY 

on the History of Women 

in America 

RADCLIFFE COLLEGE 






! 1 



1} 



I 



O U R 



ORIGIN AND HISTOR 



HY THEY ARE NEEDiD: 



HOW, THEY ARE ABUSED : ! 



AND- 




^^■^ 




W THEY MAY BE REf ORto 



BY CHARLES COWLEY, 

[OE OF ''FAMOUS DIVORCES OF ALL AGES," "feAVES 
FROM A LAWYER'S LIFE AFLOAT AND ASHORE,^ 
mSTORY QF LOWELL," ETC, ETC. 



♦•*- 



^:. ■m£)Qm^. :^piTiQ^<v 






i 



» » I 



LOWELL, MASS, 
Published by Pbnballow Pkintinq CJompany. 

1880. 



v^'V 



i 



t 



> 



OUR DIYORCE COURTS: 

THEIR ORIGIN AND HISTORY: WHY 

THEY ARE NEEDED : HOW THEY 

ARE ABUSED : AND HOW THEY 

MAY BE REFORMED. 



i 



m CHARLES COWLEY, 



AUTHOR OF **FAMOU8 DIVORCES OF ALL AGES,'* "LEAVES 
FROM A lawyer's LIFE AFLOAT AND ASHORE," 
"HISTORY OF LOWELL," ETC, ETC. 



"•"fli^*"*" 



LOWELL, MASS. 
Published bt Pbnballow Fbimtino Compact. 

1879. 






V 



7 



•9 
/ 



"There are two sources of information on 
these subjects, which have never yet been fully 
explored, and which, nevertheless, are overflow- 
ing fountains of knowledge. I mean the Stat- 
utes, and the proceedings of the Courts of Law. 
At an early period of life, I recurred, with some 
degree of attention, to both these sources of in- 
formation ; not so much for professional purposes 
as for the elucidation of the progress of Society. 
I acquainted myself with the object, and pur- 
poses, and substance of every published Statute 
in British Legislation. These showed me what 
the Legislature of the country was concerned 
in, from time to time, and from year to year. 
And I learned from the Reports of controver- 
ises, in the Courts of Law, what were the per- 
suits and occupations of individuals, and what 
the objects which most earnestly engaged atten- 
tion. I hardly know anything which more 
repays research than studies of this kind."^ 

— Daniel Webster. 



"Matrimonial Causes have always been 
reckoned and reputed among the weightiest, and 
therefore require the greater caution." 

— Old English Church Canon. 

What tragedies ! what comedies are there ! '^; 

What joy and grief! what rapture and despair ! 
What chronicles of triumph and defeat! 
Of struggle, and temptation, and retreat ! 
What records of regrets, and doubts, and fears ! 
What pages blotted, blistered by our tears ! 

— Longfellow. 
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Our Divorce Courts : Their Origin and 
History: Why They are Needed: How They 
are Abused: And How They may be Reformed, 
Paper covers. Twenty-five cents. 1879. 

Famous Divorces of All Ages. Cloth 
binding, $1.25 ; paper binding, $1.00. 1878. 

It is said in the preface to Peter Burke's "Cele- 
brated Trials connected with the Aristocracy," that a 
knowledge of them "forms, in some measure, a 
necessary adjunct to the history of the country." 
And the same is true of Judge Cowley's singular 
series of narratives, of which it may be truly said, 
in the words of another and far greater Burke, that 
they "exhibit man as he is in action and principle, 
and not as he is usually drawn by poets and specu- 
lative philosophers." 

Browne's Divorce and Its Consequences. 
Paper covers. Twenty-five cents. 1877. 

*^o case has ever occured, which illustrates 
so strikingly some of the abuses and defects of our 
present Divorce Code, as that which Judge Cowley 
has 80 graphically recorded in this book." 

Indian and Pioneer Memories of the 
Region of Lowell. Paper covers. Fifty cents. 
1862. But few copies unsold. 
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CHAPTER I. 

It seems remarkable, that events which are 
attended with the most lasting influences upon 
society, are often overlooked by historians. 

The founding of the Christian Church was, 
unquestionably, the most important event in 
the later history of Rome : yet how small a 
space doe§ it fill on the pages of the Roman 
historians. The colonization of America and 
the translation of the Bible were the two great- 
est events in the reign of James the First ; yet 
neither of them is mentioned by Lingard, and 
only One of them by Hume. There was no 
event during the reign of George the Second 
that was at all comparable in importance with 
the establishment of the Society of Methodists: 
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yet there are histories of England under that 
king, in which the rise of Methodism is not 
even mentioned. 

The establishment of the first judicial tri- 
bunal in America, exercising jurisdiction in 
matters of divorce, would seem to deserve a 
a place in history. But, strange to say, this 
event, which took place in 1639, has never been 
recorded with anything like accuracy by any 
writer whatever. 

Only one of those historians who have 
taken New England for their field, — Mr. Palfrey, 
— and only one of the historians of the United ] 

States, — Mr. Bancroft, — have referred to the 
matter at all. In his account of the early courts 
of judicature in Massachusetts, Palfrey says, the 
inferior courts **had jurisdiction in cases of di- 
vorce ;"* which is not true. In the tenth chap- 
ter of his history, treating on the condition of 
the United Colonies of New England, Mr. 
Bancroft says: "Of divorce I have found no 
example." But the original records of the 
colonial court of assistants contain several 
such examples in Massachusetts. There were 
others in Rhode Island, and also in Connecticut. 

Of the historians of Massachusetts, Hutch- ^ 

inson alone mentions the subject of divorce ; 



*Palfrey's History of New England, vol. 2, p. 17. 
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but from his narrative, which is generally so full 
and so particular, it is impossible to say, within 
fifty years, when this jurisdiction was first ex- 
ercised. 

There was nothing in the early laws of 
Massachusetts touching divorce, nor in the 
practice under those laws, which could prompt 
the historian to silence. The encomium which 
Francis C. Gray pronounced on the long-lost 
Body of Liberties, which hi^ industry recovered, 
will apply with equal force to the colonial laws 
touching divorce; though, singular as it may 
seem, neither the "Body of Liberties" nor Mr. 
Gray's learned essay upon that famous code, 
touches at all upon the law and practice of di- 
vorce : — **They are in fact highly honorable to 
our ancestors, and evince not only their ack- 
nowledged love of liberty, but a degree of prac- 
tical good sense in legislation, and a liberality of 
sentiment, far greater than have usually been 
ascribed to them."* 

The Colony of Massachusetts Bay was the 
first government in the English-speaking world, 
excepting that of Scotland, which provided for 
the relief of marital misery by divorce. 

The Canton of Zurich, under the influence 

♦Massachusetts Historical Collections, Third Series, 
vol. 8, p. 191. 



12 OUR DIVORCE COURTS. 

of Zwinglius, made provision for divorce in 
1525; Lubeck and Goslar in 1531 ; Lippe in 
1538 ; and Geneva in 1541 : the power of John 
Calvin being then supreme in that Canton. 

Similar provision had bebn made in most of 
the Protestant States of Continental Europe. 
But England still adhered to the doctrine of in- 
dissoluble marriage, notwithstanding the four 
divorces, falsely so called, of the royal wife- 
butcher, Henry the Eighth. In 1552, a revised 
code of the canons, embracing provisions for di- 
vorce, failed to become law, though approved by 
Archbishop Cranmer, Peter Martyr, and other 
men of eminence under Edward the Sixth. 

The first act expressly or tacitly authorizing 
the dissolution of marriage by judicial decree, 
in any dependency of the English Crown, 
was passed by the general court of Massachu- 
setts in 1639, and reenacted in 1658, in an im- 
proved form, as follows : — 

"That there be two courts of assistants 
yearly kept at Boston, by the governor, or depu- 
ty governor, and the rest of the magistrates, oil 
the first Tuesday of the first month, [March,] 
and on the first Tuesday of the seventh month, 
[September,] to hear and determine all and only 
actions of appeal from inferior, courts, all causes 
of divorce^ all capital and criminal causes, ex- 
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tending to life, member, or banishment."* 

It is a remarkable coincidence, that this 
order was adopted just at the time when Cap- 
tain John Underbill was^ cavorting over the 
Colony, seducing the wife of Goodman Faber, 
and attempting to seduce the wife of Goodman 
Holmes, and marvelling that for six months 
she resisted all his fascinations.f 

In the order of 1639 the words which I 
have italicised were omitted ; but jurisdiction 
in causes of divorce was thenceforth exercised 
by this court of assistants. Perhaps, the rea- 
sons for this omission were the same that Gov- 
ernor Winthrop assigns for the backwardness of 
the magistrates and ministers in the codification 
of the laws : namely, * 'that it would transgress 
the limits of our charter," and that the intention 
was to introduce divorce here ''by practice and 
custom," without express law. J 

__^ * 

^Compare Massachusetts Colony Becords, vol 1, p. 
276, with Charters and General Laws of the Colony and 
Province, edition of 1814, p. 90, and the advertisement. 
In the editions of the Colony laws printed in 1658 and 1660, 
(now extremely rare,) the act above cited is found on 
page 28. The same act is reprinted on page 86 of the 
edition of 1672, in which President Woolsey erroneously 
says '* there is no mention made of divorce." 

fCowley's Famous Divorces of All Ages, pp. 85-89. 

{Savage's Winthrop's History, vol. 1, p. 889. 
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The authority of the Colony to establish a 
divorce court, might well be doubted. Had the 
question been brought before any English court, 
in a case, (for example,) involving the dower of 
a widow, or the right as tenant by curtesy of 
a widower, or the liability of a husband for the 
maintenance of a wife, who had been divorced 
by this court of assistants ; it'seems quite prob- 
able that this assumption of the power of di- 
vorce would have been treated, as a usurpation 
of the authority of the Parliament or the Crown; 
and perhaps every decree granted by this court 
of assistants, purporting to dissolve a lawful mar- 
riage, would have been adjudged null and void.*^' 

The government of the colonies belonged, 
not to the Parliament, but to the King and his 
Council; and had Archbishop Laud, who was then 
in the Council, known that Massachusetts had 
established a divorce court, he would probably 
have intervened as the champion of the indissolu- 
blity of marriage, by way of atonement for his 
own uncanonical conduct in marrying the Earl 
of Devonshire to the adulterous Lady Rich, 
while she was still the wife of Lord Rich, 
though separated irom him by a divorce from 
bed and board. ^ 

♦See Governor Pownall's Address to his Council in 
1760, in Cowley's Famous Divorces of all Ages, p. 274. 
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But there is reason to contend that during 
the fifty-ei^ht years of the first charter, the 
people of Massachusetts ruled themselves with 
absolute freedom. *'They chose all their own 
officers, asked no approval of their laws, suffered 
no appeal in any case to the mother country, 
and bowed to no tribunals but of their own 
erection."* 

**From 1640 to 1660," Governor Hutchin- 
son says, "they approached very near to an in- 
dependent Commonwealth, and, during that 
period, completed a system of laws and govern- 
ment, the plan of which they had before laid 
and begun to execute. In this they departed 
from their charter, and instead of making the 
laws of England the groundworkr of their code, 
they preferred the laws of Moses."f 

Thomas Lechford tells us, they claimed for 
the general court and the court of assistants the 
"power of Parliament, King's Bench, Common 
Pleas, Chancery, High Commission, and Star 
Chamber, and all other Courts of England, and 
in divers cases have exercised that power." Of 
course, this is sarcasm ; but Chief Justice Joel 
Parker made an elaborate argument in support 

^Charles W. Upham, la Lowell Lectares on Massa- 
chusetts and its Early History, p. 238. 

fHistory of Massachusetts, vol. 2, p. 10. 
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of the claim which Lechford thus mentions with 
a sneer. ' Parker contends that the charter au- 
thorized the establishment of courts of judica- 
ture generally ;* and if his conclusion is good, 
it was no usurpation to establish this tribunal of 
divorce. At any rate, no objection to the juris- 
diction of this court in causes of divorce seems 
to have been raised at the time ; and even the 
processes that were brought to enforce the 
forfeiture of the charter in 1684, are silent on 
the matter of divorce. 

The first decree of divorce under this act 
was, strictly speaking, a decree of nullity. It 
was entered in 1639, and is recorded in the first 
volume of Massachusetts Colony Records, (page 
283,) as follows : — 

"James Luxford, being presented for having 
two wives, his last marriage was declared void, 
or a nullity thereof, and to be divorced, not to 
come to the sight of her whom he last took, and' 
he to be sent away for England by the first op- 
portunity: and all that he hath is appointed to 
her whom he last married, for her and her 
children ; he is also fined 100 pounds, and to be 
set in the stocks an hour upon a market day 
after the lecture." 

*Joel Parker, in Lowell Lectures, &c., p. 396. 
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It will be observed that liberal alimony, — 
"all that he hath," — was here given to the inno- 
cent partner of Luxford's bigamy. He had 
probably abandoned his lawful wife in England,* 
and left his country, (like Jonas Barrington,) 
"for his country's good :" for had she been living 
here, the court would hardly have passed an 
order which would have left her destitute, as 
well as her truant husband. 

In cases like this, occurring now,- the court 
has no power, however aggravated may be the 
circumstances, to decree alimony to the women 
who are thus inveigled into marriages that are 
void. It would seem, however, that where the 
pseudO'Vii^^ is innocent of the bigamy, she 
should have alimony ; and that in this matter, as 
in many others, we should stand on the an- 
cient ways. 

Luxford seems to have been a black sheep 
in the colonial fold ; for in the same volume, 
(page 295,) we find this record : — "James Lux- 
ford, for his forgery, lying, and other foul offen- 
ces, was sentenced to be bound to the whipping 

♦This was no uncommon occurrence. The colonies 
were then what the frontier territories are now — the 
Meccas of the married who were not mated. Sir Chris- 
topher Gardiner, a kinsman of the famous Bishop of Win- 
chester under Queen Mary, seems to have caused much 
trouble by his irregular relations with the better sex. 
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post, to have his ears cut off," and to be banished. 
The volume from which this is taken con- 
tains the records of the court of assistants, as 
well as of the general court, down to September 
7, 1640; but no other divorce is recorded therein. 
There is then an hiatus in the records ; and from 
that time the records of the court of assistants 
were kept in books separate and apart from those 
of the general court. But for the next thirty 
years, unfortunately, the records of the court of 
assistants, the highest judicial tribunal in the 
Colony, are lost, having, as is supposed, been 
destroyed with the Town House in Boston, 
which was burned in 1747. 

There can be no doubt that divorces were 
granted during the generation which marched 
through life here between September 7th, 1640, 
and March 3rd, 1673, though the records of 
this court during that period have perished. 
There was a son of the noted Captain Robert 
Keayne, who made an ill-assorted match with a 
daughter of Governor Dudley, and deserted 
her. If, having a good cause for a divorce, she 
did not obtain it, her conduct was not in keep- 
ing with the character of either the Dudleys or 
the Keaynes. 

While searching, some months ago, for 
other ancient records in the office of George 
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W. Nichols, Clerk of the Supreme Judicial 
Court for the Commonwealth, in Boston, my 
eye fell upon a manuscript volume, of which I 
had never heard, containing among other things 
the records of the court of assistants from 
March 3; 1678, to March 23, 1691-1692. The 
handwriting of many of these pages is almost 
undecypherable, except to experts, while other 
parts of it are remarkably legible and writen 
with great beaty. 

Neither Bancroft, nor Palfrey, nor Barry, 
nor even Washburn, who has preserved so many 
interesting facts in his Judicial History of Mas- 
sachusetts, seems ever to have seen this volume. 
Equally ignorant of these records was Peter 
Oliver, who might here have found more than 
one fact for his long indictment against the 
Puritan Commonwealth.* Oliver merely says 
that, after the county courts were erected, in 
1 641, the court of assistants **still retained orig- 

♦It has been objected to Hawthorne's great romance 
of The Scarlet Letter, thar. nothing in the history of the 
Colony justified him in portraying Hester Prynne wear- 
ing the letter A upon her breast as a badge of infamy. 
But in this volume we find Ruth Reed condemned to 
stand in the market-place in Boston, and to wear an ad- 
vertisement tenfold worse than that of Hawthorne's 
heroine : — "Thus I stand for my adulterous and whor- 
ish carriage." 
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inal and exclusive jurisdiction in all cases of 
divorce."* 

It is a pity that these records were over- 
looked in 1854, when the State printed the 
other Colony Records, under the able editor- 
ship of Dr. Shurtleff. They are a monument 
of the sentiments and opinions, and of the mor- 
als and manners, as well as the jurisprudence of 
the people who sought to make the **Old Bay 
Colony" a truly **Bible Commonwealth." They 
not only gratify an intelligent curiosity, but 
also afford valuable information. 

I presume that Governor Hutchinson, who 
wrote in 1767, had seen the records preserved 
in this volume, as well as those which are lost, 
and doubtless had them in mind when he 
said, — "I never heard of a separation, under the 
first charter, a mensa et thoro. Where it is 
practiced, the innocent party often suffers more 
than the guilty. In general, what would have 
been cause for such a separation in the spiritual 
courts, was sufficient, with them, for a divorce 
a vinculo '''\ 

How Mr. Bancroft could overlook the dis- 
tinction between separations from bed and 
board and divorces from the bond of matrimony 

♦Oliver's Puritan Commonwealtli, p. 81. 
fHutchinson's History of Massachusetts, vol. 1, p. 393. 
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— or, how he could infer from this passage that 
absolute divorces were unknown here — I can- 
not understand : yet it was probably this passage 
in Hutchinson which suggested the following in 
Bancroft : — **Of divorce I have found no exam- 
ple ; yet a clause in one of the statutes recog- 
nizes the possibility of such an, event. Divorce 
from bed and board, the separate maintenance 
without the dissolution of the marriage contract, 
— an anomaly in Protestant legislation, that 
punishes the innocent more than the guilty, — 
was abhorrent from their principles."* 

While the Colonv of New York was held 
by the Dutch, the liberal divorce laws of Hol- 
land, of course, prevailed ; and an examination 
of the dockets of her courts during that period 
may yield as many cases of this class as these 
early Massachusetts records. 

President Woolsey is in error in saying 
that, ^^At firsts divorces were mainly, if not ex- 
clusively, granted by an act of a colonial 
legislature.f" He seems not to have heard of 
the acts under which the Massachusetts court of 
assistants took jurisdiction of divorce causes,f 
nor of any earlier edition of Massachusetts laws 

♦Bancroft's History of the United States, Centenary 
Edition, vol. 1, p. 374. 

tEssay on Divorce and Divorce Legislation, p. 183. 
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containing provisions for divorce, than that 
of 1699. 

It is true, that in Rhode Island, this power 
was exercised by the general assembly and the 
court of trials made up from its members; for in 
1672 a censure was passed upon John Greene, 
assistant of Warwick, for having granted a di- 
vorce on his own authority. But the remark 
of President Woolsey requires modification with 
respect to Rhode Island, and still more with 
respect to Connecticut. Neither Massachusetts 
nor New York nor any other Colony or State 
knew anything of legislative divorces until a 
much later day. 

In 1650, Rhode Island provided by law for 
an absolute divorce, for adultery, at the suit of 
the injured party. Six years later, Connecticut 
adopted, in substance, the Massachusetts law, 
already quoted, touching causes of divorce. 
Yet, with these Massachusetts and Rhode 
Island enactments accessible by a not unreason- 
able amount of research, the Rev. H. Loomis, 
in an able essiy* on * 'Divorce Legislation in 

♦The New-Englander, for July, 1868, p. 438. Neither 
Trumbull nor any other historian of Connecticut offers 
anything on this subject. But I presume that an exami- 
nation of the records of the court of assistants in the 
two Connecticut colonies would show that several parties 
sought and found the relief provided by the Biblical 
Digest of 1656. 
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Connecticut," erroneously says: — "The earliest 
legislation on the subject in the colonies, of 
which we have any record^ is that contained in 
the biblical digest which answered the purpose 
of a legal code in the colony of New Haven, 
and was first published in 1656." 

The grounds for which divorces were grant- 
ed in the Colonies of Massachusetts, Rhode 
Island and Connecticut, (which then included 
all New England,) were sufficiently indicated 
by Governor Winthrop when he said, — *'the 
officers of this body politic have a rule to walk 
by in all their administrations, which rule is the 
Word of God, and such conclusions and deduc- 
tions as are or shall be regularly drawn from 
thence."* 

The Biblical Digest of 1656 assigned both 
desertion and adultery as valid grounds for di- 
vorce, referring to St. Paul as authority.f 

The same provisions substantially were 
embodied in a law passed after the union of the 
two colonies of New Haven and Connecticut 
in 1677. 

In 1665 the following case occurred in 
Rhode Island : — 

"Peter Tollman applied for a divorce from 
his wife on the ground of adultery. The woman 

*Life and Letters of John Winthrop, vol. 2, p. 445. 
fl Corinthians, chapter 7, verse 15. 
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being brought before the assembly, admitted 
the charge. The petition was granted at once, 
and then the criminal, upon l^er own confession, 
was arraigned for sentence. The penalty was a 
fine and whipping, and she was accordingly 
sentenced, by the terms of the law, to pay the 
fine of ten pounds, and to receive fifteen 
stripes at Portsmouth on the ensuing Monday, 
and on the following week another fifteen stripes 
at Newport, and to be imprisoned until the 
sentence was fulfilled. Upon her petition for 
mercy, the Court again examined her as to 
whether she intended to return to her husband. 
This she refused to do upon any terms. Her 
petition was denied, and she was remanded for 
punishment."** 

Another case occurred in Rhode Island 
the same year. John Porter was divorced by 
the general assembly, which attached all his 
property, and annulled all transfers made by 
him after leaving his wife, except such as had 
already been recorded, and compelled him to 
make a suitable settlement upon his injured 
family. 

Governor Arnold is one of the most trust- 
worthy writers of the age : yet after recording 
these cases in the first volume of his narrative, 

*Amold*s History of Rhode Island, vol. 1, p. 320. 
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he erroneously states, in his second volume, 
(page 175,) that "the first case where a divorce 
was granted by the assembly," occurred in 1749. 

In 1683, Rhode Island passed a law mak- 
ing five years' neglect or absence of husband 
or wife, a ground for divorce. It was also in 
1683 that John ^Warner, a deputy from War- 
wick, was divorced on petition of his wife, for 
adultery and criminal violence to her, and ex- 
pelled from the general assembly of Rhode 
Island, as unfit to hold his seat.* 

Comparisons are proverbially odious; but 
the reader may contrast the standard of social 
morality, which, in the seventeenth century, 
caused the expulsion of a member from the 
Rhode Island House of Deputies, for adultery, 
with the standard of social morality, which, in 
the nineteenth century, permitted a New York 
Judge to remain on the bench of the Superior 
Court, and to preside even in the Supreme 
Court, after his wife had obtained a divorce 
from him on the ground of adultery. Other # 

States have had known adulterers in their high 
offices-«-Massachusetts not excepted ; but she is 
at least entitled to the credit of having purged 
the bench of justice of the notorious libertine, 
Maine. 

• ^ 

♦Arnold vol. 1, p. 289, 470, 483. 
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The Colony of New Haven was almost as 
unfortunate as Massachusetts Bay in respect to 
her records. From April, 1644, to May, 1653, 
these records are lost, I have had no access to 
the dockets of the early courts of Connecticut, 
but in Trumbull's Public Records of that Col- 
ony I find the eleven following divorces granted 
by the general court, under the dates stated : — 

1655. Goody Beckwith obtained a divorce 
for desertion ; and she was permitted to testify 
as a witness in her own behalf. 

1657. Robert Wade obtained a divorce 
from Joan Wade, for desertion. 

1660. Sarah North obtained a divorce for 
desertion and neglect to provide for her. 

1662. Bridget Baxter obtained a divorce. 
No cause is stated. In this case the testimony 
of experts in handwriting was allowed. 

In 1672, the general court of Connecticut 
**left it with the governor and assistants to make 
a law for divorce and adultery." In 1677, the 
same court ordered, "that no bill of divorce shall 
be granted to any man or woman but in case of 
adultery, fraudulent conduct, or wilful d^ertion 
for three years with total neglect of duty, or 
seven years providential absence, after due and 
strict inquiry made ; in all which cases a bill of 
divorce may be granted by the court of assist- 
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ants to the agrieved party, who may then law- 
fully marry or be married to any other." This 
law was reenacted when the jurisdiction in di- 
vorce causes was transferred to the superior 
court of the Colony. 

1670. Hannah Huitt, "having declared 
that she had not heard from her late husband, 
Thomas Huitt, for eight years and better, was 
declared to be at liberty to marry again as God 
shall grant her opportunity." 

1676. Elizabeth Rogers obtained a divorce 
from John Rogers. She was also ''permitted to 
have her two children with her, because the 
said John Rogers had renounced all visible 
worship of New England, and declared against 
the Christian Sabbath. And some property 
which he owned was appropriated for the bene- 
fit of his children." Had he turned Quaker.? 

1677. Sarah Towle obtained a divorce 
from her husband for desertion. 

1677.' Mary Murrain ^obtained a divorce 
from Patrick Murrain, for desertion, with liberty 
to marry again. 

1677. Experience Shepherd obtained a 
divorce from William Shepherd, for desertion. 

1678. Joanna Pember obtained a divorce 
from Henry Pember, for three years' desertion, 
with liberty to dispose of herself in marriage. 
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1690-1691. Richard Edwards obtained a 
divorce from Elizabeth Edwards.* No divorce 
appears to have been granted by the general 
court, after this, till I743.t 

In the docket of the Massachusetts court 
o|* assistants, to which I have referred, the eight- 
teen following cases are recorded, under their 
respective dates, with little regard to formality 
on the part of the clerk : — 

1674. Mary Sanders obtained a divorce 
from William Sanders, for bigamy in London. 

1677. Hugh Dorsey and Mary Dorsey 
having no good cause for a separation, the court 
advised them "to live together according to the 
ordinances of God as man and wife/' 

1678. Hope Ambrose obtained a divorce 
from Daniel Ambrose, for desertion, neglect to 
maintain her and her children, and keeping 
another woman in Jamaica. The mistresses of 
Ambrose are described in the record in terms 
of **Scriptural plainness.'* 

1678. Hugh Marsh obtained a divorce ; 
or, rather, his marriage with Dorcas Marsh was 
adjudged null and void. No cause stated. 

♦Connecticut Colony Records, Trumbull, vol. 1, pp. 
275, 301, 363, 379; vol. 2, pp. 129, 292, 293, 322, 326, 327, 
328; vol. 3, p. 23; vol. 4, p. 69. 

fMany divorces were, however, granted by the court 
of assistants during that time, as well as during the pre- 
ceeding forty years. 
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1678. Richard Cooley obtained a divorce 
from Rebecca Cooley.. No cause stated. This 
name is another form for Cowley. In England 
Cowley is always pronounced Cooley, as How- 
ley is pronounced Hooley, and as Cowper is 
pronounced Cooper. In Doomsday Book it is 
spelled Culege,* the English of that day know- 
ing no such letters as w and y. In Winthrop's 
History, the name is spelled Cowley. 

1679. Mary Bishop obtained a divorce 
from Job Bishop, for seventeen years* desertion, 
and bigamy in Barbadoes. 

1679. Mary White petitioned for a divorce 
from Joseph White. No decree. 

1680. Susannah Goodwin obtained a 
divorce from Edward Goodwin, for seven years' 
desertion, and neglect to support her and her 
children. 

168 1. Samuel Holton obtained a divorce 
from Mary Holton, for desertion and adultery. 

168 1. Dorcas Smith obtained a divorce 
from Christopher Smith, for desertion and ne- 
glect to support her and her children. 

168 1. Rachel Clenton obtained a divorce 
from Lawrence Clenton. No cause stated. 

1682. Elizabeth Street obtained a divorce 
from Robert Street for bigamy. 

♦Hence the name Coolidge. 
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1683. "In answer to the petition of Ann 
Perry for a divorce from her husband, the court 
having considered of the case, see no cause to 
grant her request." 

1683. Elizabeth Manning obtained a di- 
vorce from Nicholas Manning, for incest. 

1684. Sarah Cooper obtained a divorce 
from Thomas Cooper. No cause stated. 

During the next six years, no divorce ap- 
pears to have been granted The existence of 
the charter was terminated by a decree in the 
English Court of Chancery; and Sir Edmund 
Andross ruled Massachusetts by virtue of a 
Royal Corfimision. After Governor Andross was 
ousted, the divorce power was resumed. 

1690-1691. On Mary Stebbins*s petition 
for a divorce, notice was ordered ; but no de- 
cree appears. 

1 69 1. Hannah Owen and Josiah Owen 
were adjudged to be "within the line of kindred 
or affinity forbidden," and ordered to cohabit 
no more. To Josiah, who procured this mar- 
riage, nothing was done; but Hannah was 
ordered to "make a publick acknowledgement 
of her sin and evil before the congregation at 
Braintree on their Lecture Day, or on the 
Lord's Day." She is recorded as having "owned 
that she was said Josiah*s own brother's relict," 
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so that the case recalls and resembles that of 
Henry the Eighth and Catherine of Aragon. 

Thomas Moore sung of an amorous youth 
who "went up to his grandmother's bed." No 
such case appears within the sheepskin covers 
of this long-forgotten volume ; but Samuel New- 
ton of Marlborough married his uncle's widow 
and had two children by her. This marriage was 
adjudged void "by the word of God, as also by 
the law of England ;" and their living together, 
being incestuous, was forbidden.* 

There is another entry on this ancient 
docket, which it is impossible to pass without 
notice. It recalls a picturesque scerie in Colo- 
nial-Indian history, worthy of the painter's pencil. 
Charles Chickatabut, son of Josiah Chickatabut, 
Sachem of the Massachusetts tribe of Indians, 
appeared before the court of assistants, March 
1 8th, 1681, and nominated William Stoughton 
and Joseph Dudley as his guardians during his 
minority. The lad unquestionably took his 
English name from "Charley over the Water," 
as the ladies of Charles the Second loved to call 
that merry-hearted monarch. It speaks well 
for the English settlers that this fatherless 
young chief thus selected his guardians from 

*Pages 20, 64, 90, 98, 102, 103, 119, 138, 140, 141, 146, 
167, 159, 166, 179, 260, 265. 
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among the English, rather than from among 
the sons of his own native forests. 

One of the first acts passed by the general 
court of Massachusetts, under the Province 
Charter of 1692, provided that "all controversies 
concerning marriage and divorce shall be heard 
and determined by the Governor and Council." 
Under this law divorces continued to be granted 
from year to year until the Revolution.* Will- 
iam and Mary were on the throne when this act 
was 'allowed. Archbishop Tenison was then 
Primate, and Lord Chancellor Somers, (one 
of Lord Macaulay's heroes,) was President of 
the Council. 

While the Massachusetts and Connecticut 
courts of assistants, and the Rhode Island 
court of trials also, were thus exercising the 
power of divorce in their respective jurisdictions, 
I am unwilling to believe that the patroonsV 
courts of New Amsterdam failed to grant to the 
Dutch settlers of that colony the right to put 
away their wives or husbands, for any causes 
which the Roman-Dutch law deemed sufficient. 
I regret that I have not been able to explore 

♦See the cases in Cowley's Famous Divorces of All 
Ages, pp. 271-276. This law, however, did not prevent 
the general court itself A*om granting divorces, as the 
records of the Province in several cases attest. 



'^ 
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such records of the patroons* courts as survive. 
But the " Historical Manuscripts" in the office 
of the Secretary of Stare at Albany, endorsed 
**i630-i664: Dutch : Part i," contain the three 
following cases : — 

1655. John Hicks obtained a divorce from 
Hardwood Long, for adultery, with leave for him 
to remarry. 

1657. John George Baldingh (Baldwin) 
obtained a divorce from Abigail Baldingh, for 
adultery.* 

1664. Anneke Adriaens obtained a divorce 
from Aert Pietersen Tack, for bigamy.f 

The same volume contains sonje striking 
pictures of life in New York under the Dutch 
dynasty. Here, for example, are the sentence 
of whipping and banishment against Ytie Jansen, 
for living in adultery with Jan Parcel, and also 
the sentence of Laurens Duyts, who, for selling 
his wife, Yutie Jansen, and forcing her to live in 
adultery with another man, and for living also 
himself in adultery, was " to have a rope tied 
around his neck, and to be severely flogged; to 
have his right ear cut off, and to be banished for 
fifty years." 

John Parcel, for living in adultery with this 
Yutie Jansen, whom he had thus bought from 

*Vol. 6, p. 49 ; vol. 8, pp. 416, 417, 419. 
fVol. 10, pp. 291, 298. 
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her own husband, was •* to be placed at the whip- 
ping-post, with two rods in his arm, to be ban- 
ished twenty years, and pay a fine of a hundred 
guilders, [$40,] with costs. The fourth party, 
Geesje Jansen, for living in adultery with Lau- 
rens Duyts, was ** to be conducted to the whip- 
ping-post, and fastened thereto, the upper part 
of her body being stripped naked, and two rods 
placed in^her hand ; to be afterwards conducted, 
in that wise, outside the city gates, and banished 
the province for the term of thirty years, with 
costs. Moreover, Iva Dircksen, for adultery, 
was "to be conducted to the place where justice 
is administered, and there to witness the punish- 
ments inflicted this day, and then to be banished 
for the term of fifty years."* 

The practic^of ** bundling" having led to 
gross abuses, an ordinance was passed, in 1658, 
to oblige parties to marry after publication of 
the banns, and forbidding their living together 
till they had been legally marrried. **It had 
been an ancient custom, of much longer stand- 
ing then the city, to bundle after the publication 
of the banns."f 

Two more cases in New York under the 
Dutch dynasty — both in 1674 — are recorded in 

*Vol. 8, pp. 1049, 1051, 1053, 1055, 1057. 

tMrs. Lamb's History of the City of New York, vol. 
1, p. 183. 



r.E30UR DIVORCE COURTS. 35 

the records of the governor-general and council: 

At a Council in Fort William Hendrick, 
1 2th, April 167^4, 

Catrina Lane, requesting, by petition, 
letters of divorce and separation from her hus- 
band, Daniel Lane, as her said husband has 
been accused of, and arrested for having- com- 
mitted and perpetrated incest with his own 
daughter, and without clearing himself thereof 
hath broken jail and absconded ; which, being 
taken into consideration by the Governor Gen- 
eral* and Council of New Netherland, they 
have ordered as follows : — 

In case Daniel Lane, the Petitioner's hus- 
band, do not present himself in Court within the 
space of six months from the date hereof and 
purge himself from the crime of incest with 
which he is accused, Letters of Divorce shall 
be granted to the Petitioner." 

The other case was that of Abigail Mes- 
senger, who sought a divorcef rom Richard Dar- 
lin, for adultery.f 

It has generally bfeen supposed" that divorce 
proceedings were unknown in New York after 

♦Antony Colve, to whom Irving devotes some pages 
of his History of New Yotk. 

tDocuments relating to the Colonial History of New 
York, &c., vol. 2, pp. 704, 730. . 
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the English conquest of that Colony ; but the 
Historical Manuscripts in the same office, en- 
dorsed ** English Documents. 1664-1776," con- 
tain evidence to the contrary.* 

The laws established in New York by 
the Duke of York and Albany, in 1664, provide 
that where there is **no knowledge of a husband 
or wife absent for five years complete after his 
or her departure, nor of any that accompanied 
him or her in the voyage, it may be justly pre- 
sumed such person is dead, and after the expira- 
tion of five years complete the other is free to 
marry. Provided always that if either the man 
or the woman shall at any time return after the 
expiration of five years, and bring full testimony 
that he or she have divers ways endeavored by 
writings or messages to make known to his wife, 
or she to her husband, that she or he were then 
living, or that they were imprisoned or enslaved 
by Turks or Heathen, lawfully hindered from 
giving such information, it may be lawful for the 
said man or woman to challenge his or her mar- 
riage, and obtain an order from the court, 
for possession of the wife or husband. Or they 
may by mutual agreement enter a release ot 

*See vol. 23, pp. 269, 390; vol. 25, pp. 84, 85. Presi- 
dent Woolsey's Essay, (p. 190,) requires correction, as to 
both the Dutch and the English periods. 
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each other in the office of records, and both 
remain free from their former obligations. 

In 1664. the Duke*s laws were amended 
so as to provide, that, **in all cases of adul- 
tery, all proceedings shall be according to the 
laws of England which was by divorce [from 
bed and board,] if sued, corporal punishment, 
or fine and imprisonment." These laws remain- 
ed in force until after the dethronement of the 
Duke, then become King James the Second.* 

My inquiries are limited to the seventeeTith 
century, but I cannot omit the case of Hannah 
Taylor, which 'Affords us an example of mis- 
cegenation, and also of extradition, in Connecti- 
cut, in 1 708. The evidence shows that she lived 
with a negro servant in New York. She was 
cited before the court of assistants at Hartford. 
She not appearing, a requisition was made on 
the governor of New York for her arrest and 
rendition, to answer to her husband's petition 
for a divorce.* 

From these acts and cases it will be seen 
that it was the practice of the first settlers of 
some of the present United States to grant 
absolute divorces to husbands and wives for the 

*New York Historical Society's Collections, 1809, pp. 
307-428 

♦"Historical Manuscripts," uM supra, vol. 62, p. 110. 



38 OUR DIVORCE COURTS. 

causes stated and probably for other causes ; 
that Mr. Palfrey errs in saying they were granted 
by the inferior courts ; that President Woolsey 
errs in supposing they were granted mainly by 
the legislatures ; that Mr. Bancroft errs in repre- 
senting them as seldom or never granted at all; 
— and that this practice of the fathers and 
mothers of New England — none the less to be 
loved and revered on this account — has not re- 
ceived from our historians the attention which 
it deserves. 

How the practice spread from the earlier 
to the later settlements, until it was recognized 
and regulated in all the States of the Union, as 
well as in the Dominion of Canada ; and how 
the justice, the necessity, and the expediency, of * 
this practice, in North America, as in Scotland, 
finally became so manifest that in 1857, Great 
Britain herself adopted it, may perhaps form 
the subject of a future work : but these inquiries 
are beyond my present design. 

It might be deemed a bold proposition, to 
say, that one of the objects of the American 
Revolution was to secure the liberty of divorce. 
But it is a striking fact that the efforts of 
George the Third to deprive the Colonists of 
this liberty culminated in 1773, and that within 
two years thereafter the Colonists were in arms 
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agginst that royal example of domestic virtue. 

In 1773, George the Third issued instruc- 
tions to the Governors of Quebec, Nova Scotia, 
Island of St. John, New Hampshire, Massachu- 
setts Bay, New York, New Jersey, Virginia, 
North Carolina, South Carolina, Georgia, East 
Florida, West Florida, Barbadoes, Leward 
Islands, Grenades, Dominica, Jamaica, Ba- 
hamas, and Bermuda, as follows: — 

^'Whereas We have thought fit by our Or- 
ders in Privy Council to disallow certain laws 
passed in some of our Colonies and Plantations 
in America, for conferring the Privilege of 
Naturalization on persons being aliens, and for 
divorcing persons who have been legally joined 
' together in Holy Marriage ; * * It is our 
expressed will and pleasure that you do not 
upon any pretence whatsoever give your assent 
to any Bill or Bills that may have been 
or shall hereafter be passed by the Council and 
Assembly of the Province under your govern- 
ment for the naturalization of Aliens, nor for 
the divorce of persons joined together in holy 
marriage. * * G. R."* 

These royal instructions were not regarded 
in Massachusetts, Rhode Island or Connecticut, 
though they may have had effect elsewhere. 

"*Documents," wM «ifpra, vol. 8, p. 402. 
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■ 

Various facts and circumstances contribu^pd 
to render the practice of divorce acceptable 
here : — the general rejection of the sacramental 
view of marriage ; the solemnization of marria- 
ges by civil magistrates rather than by clergy- 
men ; the frequent coming to the Colonies of 
men who had " left their wives at home ;*' the 
great practical difficulty of living here and car- 
rying on agricultural pursuits without wives, and 
the necessity of affording to enterprizing men 
and worthy women an opportunity to reconstruct 
their domestic relations, and take a new depart- 
ure on the voyage of life. 

The laws which permitted marriages to be 
dissolved for causes which demonstrated that 
they had failed to secure the objects for which 
they were formed, did not create those causes; — 
they merely enacted that where such causes 
existed, certain consequences should follow, and 
certain relief be afforded to the aggrieved party. 
And the long maintenance of these laws, in 
such communities as those in New England, 
may well be regarded as showing that, on^the 
whole, they were wis^ and good. 
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CHAPTER 11. 

• The justice and necessity of providing re- 
lief by divorce for the husband or wife whose 
connubial companion has utterly deserted him 
or her, or has, by crime, by cruelty, or otherwise, 
violated the fundamental conditions of the mari- 
tal union, are now too well recognized to require 
discussion here. These are proximate causes ; 
and with them and them only the law can deal. 
But there is a "causing cause, ^\causa causans^ 
of the marital wretchedness which prevails in our 
times, ten-fold more efficient, though far less 
generally recognized, than all these together. 

I refer to those physiological changes 

♦ which have taken place in the American popu- 
lation of English blood, and by which the phy- 
sical basis of marriage has been largely destroyed. 
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The first to note this change was, not a 
professional physician, but a weird novelist — 
Nathaniel Hawthorne In his famous "Scarlet 
Letter," he says : — ''Morally, as well as materi- 
ally, there was a coarser fibre in those wives and 
maidens of old English birth and breeding, than 
in their fair descendants, separated from them 
by a series of six or seven generations ; for, 
throughout that chain of ancestry, every succes- 
sive mother has transmitted to her child a fainter 
bloom, a more delicate and briefer beauty, and 
a slighter physical frame, if not a character of 
less force and solidity, than her own." 

The Rev. Henry N. Hudson, who seems 
to have taken the world for his parish, as his 
own beloved Shakespeare would have done, if 
he had gone into the pulpit instead of going on 
the stage, has not failed to notice this change, 
though other "searching preachers'' have over- 
looked it. His argument is briefly this : — 

"The human constitution is made up of four 
distinct sets of organs, which are designated as 
the muscular, nutritive, sanguineous, and nerv- 
ous systems. The well-being, and even the 
continued being of any people stands in a cer- 
tain balance and equipoise of these four systems. 
A marked excess or deficiency in any one of 
them is so far hurtful, and, if it reaches a certain 
point, fatal. The normal and healthy state of 
the whole depends on a certain harmony and 
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proportion between them. A certain measure 
of soundness and vigor in the muscular and 
nutritive systems, especially, lies at the basis of 
all reproductive vitality. 

Now by the general course and ordering 
of our American life this balance is overthrown. 
In particular, our habits of fast living are work- 
ing and developing the nervous system all out 
of proportion with the muscular and nutritive. 
Too little exercise of the latter is leaving them 
feeble, sluggish, and unstrung ; too much exer- 
cise of the former is drawing the vital force 
away from the others and rendering it morbidly 
excessive and predominant. We are tugging 
and straining, and using all possible means to 
turn ourselves all into mind. Our ideal of 
human dignity is to have the mental activities 
strung to the highest pitch. Thus, from our 
cherished excess of nervous and cerebral stimu- 
lation, a deep, radical unsymmetry between the 
several coordinate parts of our being is super- 
vening. By the operation of certain well-known 
physiological laws, this disproportion and one- 
sidedness is becoming* chronic. For, like other 
specialties of human character and organization, 
it is more or less transmissible by inheritance ; 
and it keeps growing more pronounoed and more 
active, the longer it runs. This process has 
been going on with us, and with still increasing 
energy, for several generations, and the slow, 
cumulative results of it are now upon us in such 
force and magnitude that they can no longer be 
ignored. Especially, it is culminating in an 
organic disablement of the reproductive func- 
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tions ; so that the stock is palpably dying out 
under the operation of it. For the process, in 
various ways and by various means, has been 
prodigiously reinforced in our own time : what 
we inherited in that kind has been added to be- 
yond all precedent within the last twenty or 
thirty years ; all our favorite theories and meas- 
ures of progress and civilization working swiftly 
in furtherance or in aggravation of it." 

Our Canadian neighbors have noticed the 
same fact. Impelled by a sense of duty. Dr. 
William H. Hingston alludes to it as a matter of 
extreme delicacy, but of vital interest, and says, 
"that in certain classes of society in some parts 
of the adjoining Union, for a long time past, 
the marriage relation would seem to be regard- 
ed not as a Divine institution, ordained by God 
for the preservation of the species, but as a 
matter of convenience and self-interest." 

Quoting the words of Dr. Allen as to the 

causes of this evil, viz: *' the standard of 'living 
is too high ; the artificial wants are too many ; 
confinement to household duties is irksome ; 
children are a burden ; the responsibilities of 
maternity must be avoided or limited ; hence, 
in married life, a series of nameless acts take 
place, which need not be described:" Dr. 
Hingston observes, — " In those few, grave, 
weighty, momentous sentences, gentlemen, are 
a picture of some of the chief causes of that 
alarming decline of the birth-rate, and with ' it, 
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and as a consequence of it, a gradual and perni- 
cious change in the female organization. This, 
in thoughtful minds, has created alarm, lest the 
ittdnced organization become permanent in 
type." — Transactions of the Canada Medical 
Associationy for 1877. Annual Address by its 
President^ Dr, Wtn, H, Hingston. 

Eminent authorities in Europe have also 

noticed this fact. The British and Foreign 

Medico- Chirurgical Review y for 1875, says, that 

**a decided change has taken place in the organ- 
ization of the female sex in New England dur- 
ing the past century. Formerly, there was 
more muscle, a Jarger frame, greater fulness 
of form, and a better development of all those 
organs that are classed under the sanguine and 
lymphatic temperaments. There was less pre- 
dominance of the bram, and the nervous system 
was less excited and overtaxed. This picture 
now represents the French, English and Irish 
intruders, but not the descendents of the orig- 
inal colonists. The first settlers had families 
of from seven to nine individuals ; but this pro- 
lificness has gradually declined, and the equi- 
poise in the population has been maintained by 
the fertility of other classes more recently added 
to the community. At present it is calculated 
that the families of the genuine New Englander 
do not exceed four, and may not be much over 
three, in number. In certain places where the 
native has been separated from the foreign 
element, it would appear that during the last 
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century the birthrate and death-rate have been 
gradually approximating among the pure Amer- 
ican race, and that in certain towns, peopled 
almost exclusively by this class, the latter exeeds 
the former. This discouraging fact is not alto- 
gether explicable by any special law of unpro- 
ductiveness, or by the practice of abortion 
known to exist to a certain extent, and suspect- 
ed to be resorted to for the very purpose of 
restricting the number of children, and thus di- 
minishing the cares and toil of maternity, and 
an elucidation of the difficulty must be sought 
tor in the constitution, the habits, the education, 
or the lack of physical education of the infertile 
classes. That a different rate of propagation 
is characteristic of different races, or of the 
same race living under ditferent circumstances, 
has been demonstrated. That luxury, licentious- 
ness, intemperance, and the antagonistic condi- 
tions of frugality, virtue, and asceticism, exer- 
cise, or may exercise, an important influence 
over the rate of fecundity, has been admitted ; 
but in all such investigations the state of the 
organization and of the functions of the parents 
have been singularly |overlooked, and informa- 
tion sought from remote or collateral sources." 

But the writer who has contributed the 
fullest exposition of this phenomena is Dr. 
Nathan Allen, of Lowell. Though the sub- 
ject of divorce is scarcely named in his writings, 
all that he says on the changes in our popu- 
lation bears directly upon this subject ; and. 
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while accounting for ihe decrease of the birth- 
rate, he accounts also for the increase of the 
divorce-rate, and the instability of the nuptial tie. 
Referring to the causes of these physiologi- 
cal changes. Dr. Allen says, — *• In the first 
place, the increasing migration of our people^ 
from the country to the city is decidedly un- 
favorable to physical stamina and life. . . To 
such an extent has this change already been 
carried that almost one-half of the population 
in the older States is now found in cities and 
large towns ; and there is reason to believe 
that the proportion is steadily on the increase. 
Now, no one truth in vital statistics is better 
established than the fact that city life tends 
to reduce the physical energies of the body 
and shorten human life. The close confinement 
in-doors, the breathing of vitiated air, the freq- 
uent lise of unwholesome water, the increased 
habits of intemperance and licentiousness found 
in cities, have a most pernicious effect upon the 
human constitution, by multiplying its infirm- 
ities and its maladies." 

In the second place, the same writer re- 
fers to the very general giving up ol farmwork 

and the more laborious employments. **Very 
lew of our young men are now willing to follow 
agricultural pursuits ; and every year witnesses 
a less and less number disposed to learn or 
follow the more laborious trades — such as the 
mason, the carpenter, the millwright, the wheel- 
wright, etc." 
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"But," continues Dr. Allen, **it is woman 
who (as in all other cases) suffers most." In 
her case changes have been "more marked, 
more ra.dical, and more disastrous. Within 
forty or fifty years a great change has taken 
place in the early training of girls, as well as 
^ in the domestic habits of women. Once a large 
majority of the girls of our American popula- 
tion were taught early to understanci and per- 
form housework, which, combined with consid- 
erable outdoor exercise, served to develope 
strong and healthy physical frames. From the 
age of 6 to i6, of the girls of that period, pro- 
bably not more than half their time, on an 
average, was devoted to school education or intel- 
lectual persuits." But now girls are kept hard 
at school- work from 6 to i6, with little exercise; 
hence a precocious cleverness, and weak 
muscles. They are unfit for housework, and 
despise it. Boarding has largely superseded- 
house-keeping. "There has grown up in a 
portion of the community a strange and most 
pernicious sentiment of feeling that there is 
some degration attached to domestic labor, so 
that nearly all of it is now performed by foreign 
help'*/ — which is Irish. 

Referring to the prevailing female, weak- 
nesses, displacements, and diseases of organs 

located in the pelvis, Dr. Allen adds, "Within 
twenty or thirty years, this class comparatively 
new, has increased wonderfully. "^ No one but 
a medical man who has devoted special atten- 
tion to this subject, can realize fully what are 
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the nature and extent of this change, and what 
are its direful effects. These same complaints 
have frequently been produced — have certainly 
been aggravated, and some times made incal- 
culably worse — by the various means and ex- 
pedients which the parties have resorted to, 
in order to interfere with or thwart the great 
laws of population". He adds significantly : — 
**The marriage institution itself is suffering 
terribly from this source." 

"From physical to moral degeneracy," as 
the London Medical Times and Gazette most 
justly remarks, "the descensus is but too facilis. 
Besides the inherent defects in such an organ- 
ization, in not making the necessary provisions 
for gestation and lactation, the natural instincts 
of woman in a pure love of offspring and domes- 
tic life become changed ; the care and trouble 
of children are a burden ; society, books, fash- 
ion and excitement generally are far more at- 
tractive. The results will be — first, sterillity, 
for no intensely nervous temperaments are 
favourable to increase ; and, secondly, an in- 
creasing ratio of degenerate population." 

Amongst other elements, 'whether causes, 
effects, or evidence of degeneracy, the thought- 
ful student will notice the inordinate passion for 
riches ; overwork of body and mind in the 
pursuit ; undue hurry and excitement in all the 
affairs of life ; intemperance in eating and drink- 
ing ; the enormous, use of quack medicines ; the 
general indifference to human life ; the increas- 
ed use of spirits, tobacco, and opium ; the 
increase of lunacy ; the decrease of children; 
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the decrease of the marriage rate and the in- 
crease of the divorce rate. 

The New York Sanitarian^ for June, 1877, 
shows that the causes usually assigned for the 
decline of the birth-rate and the decrease in 
population do not apply to the New England 
States. Want of food and employment, bad 
climate, disturbances in government, wars, epi- 
demics and earthquakes, have not occured. The 
causes assigned by the writer, (Dr. Nathan 
Allen,) are mainly certain changes and differ- 
ences in physical organization. He believes 
that there is a normal standard of physiology, 

which establishes a general law of propagation, 
[and, he might have added, determines the con- 
ditions of marital felicity.] The deviations from 
this standard affect not only the conditions, 
but what are considered the laws of life and 
health. When these deviations are marked in 
certain directions, they affect the birth-rate, and 
the increase of population, [and also the conti- 
nuity of the nuptial tie.] This standard of phy- 
siology is based on an even and equally perfect 
development of every part or organ of the body, 
[what Carpenter calls ''the balancing of organs,"] 
so that all the respective functions work har- 
moniously. Food, climate and other external 
agents have influence in modifying or changing 
the operation of this law, but the law which 
perpetuates life and moulds its development 
has its origin and foundation in the body itself. 
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Instead of a good and equal development 
of the muscular and lymphatic temperament, he 
says, there is a greater predominance of nerve 
tissue, so that the constant demands of the brain 
are far greater than the physical system as a 
whole can bear. Hence the strength and func- 
tions of various organs in the body become 
changed, and the whole depend more upon 
the nervous system, which is itself in a capri- 
cious or morbid state. Character and domes- 
tic life are alike influenced by these physical 
changes, which, of course, multiply divorces. 

Among the causes of this physical deteri- 
oration, the disregard of the clearest suggestions 

• 

of physiology is particularly to be noted. What 
the canny Dr. Alexander wrote a hundred years 
ago in Scotland, holds equally true today in the 
United States.** We pay great attention to the 
improvement of the breed of our horses, dogs, 
cattle and poultry, but none to the improvement 
of our own species. If it be true that Henry 
Ward Beecher said, (as reported by Theodore 
Tilton and Victoria C. Woodhull,) that the great 
want of the age is stirpiculture, he certainly 
evinced extraordinary sagacity ; and the remark 
does not necessarily imply anything immoral. 

While the physical basis of marriage has 
thus been largely destroyed, the sense of the 

♦See Alexander's History of Women, vol. 2, p. 26^^^ 
qaoted in Browne's Divorce and its Consequences, p. 12. 
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moral dignity — I would add, the sanctity — of the 
family has also declined. The ancient Hebrew, 
and modern Teutonic idea of the family and of 
family life, has ceased to be cherished by large, 
portions of the people of the United States. 
With the abolition of the monarchy, (the slow 
growth of a thousand years,) and the rejection of 
the hereditary aristocracy, at the Revolution, the 
pride of family naturally declined ; but, it is to 
be hoped, that a just appreciation of the advan- 
tages of having a long line of honorable ances- 
tors has not yet ceased to exist. Men who have 
no reverence for their ancestors seldom deserve V 

to be remembered by their posterity. 

But what I now insist on is, that with such 
a population as ours, it is the part of wisdom to 
adapt the law to the people. Marriage is made 
for man, not man for marriage ; and nothing 
wiser was ever said than that saying of De 
Quincy : " It is not with man as he ought to be, 
but with man as he is, that we have to live, or 
not live at all !" 

The Rev. J. M. Green of Lowell, in his 
Thanksgiving Day Sermon, 1877, says, "I have 
been studying the census of Massachusetts 
(1875,) with reference to the family. I find, ^ 

first, fifty-four per cent, of our populatien is 
unmarried. That fact needs no comment. Not 
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thirty per cent, of it is under twenty years of 
age. I find, secondly, 2717 persons divorced, 
and 2307 reported as unknown whether they are 
divorced or not ; probably, says the report, they 
are. Here is the alarming number of 5024 
persons living in our commonwealth today who 
have found the family bonds intolerable." 

With regard to Population, as well as to 
Divorce, strange as it may seem, the history of 
the United States is in many respects a strik- 
ing — not to say, alarming-^repetition of the 
history of ancient Greece and Rome. 

Prior to its conquest by the Romans, the 
population of Greece had ceased to increase, 
and had even greatly declined. Polybius tells 
us that this was not because of wars or pesti- 
lences, but merely because of the general re- 
pugnance of the people to marriage and their 
reluctance to rear large families.* Thirl wall 
says, it was because there was "a want of rever- 
ence for the order of nature, for the natural 
revelation of the will of God ; and the sanction 
of infanticide was by no means the most de* 
structive or the most loathsome form in which 
it manifested itself." 

So with Rome. "Whatever the remote and 
ultimate cause may have been," Professor Seely 

♦Polybius, in Thirlwall's Greece, vol. 2, p. 497. 
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I 

shows that *'the immediate cause to which the 
fall of the Roman Empire may be traced, is a 
physical, not a moral decay. While the aver- 
sion to marriage and the unwillingness to mul- 
tiply are mentioned as becoming stronger and 
stronger, the historian [Gibbon] nowhere under- 
takes to explain the cause of such perversity of 
disposition." But unquestionably, in Rome as 
in Greece, it was caused by the extravagantly 
high standard of living which prevailed. 

It was a maxim of Metellus Macedonicus, 
that marriage was a duty which, however pain- 
ful, every citizen ought manfully to discharge ; ^ 
referring, of course, to the rearing of children. 

The Emperor Augustus conferred many 
privileges and precedences on the married, as 
stimulants to matrimony. If these stimulants 
are unnessary in the United States, it may yet be 
desirable to encourage the married to a more 
faithful compliance with the primeval command 
to increase and multiply. Otherwise, as. Joseph 
Cook apprehends, New England will become 
New Ireland. 
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CHAPTER HI. 

The grosser abuses practiced upon Divorce 
Courts, — the hiring of false witnesses to swear 
guilt upon the innocent, as was done in the case 
of Holbrook v, Holbrook,* — the obtaining of 
decrees by fraudulently conceriling the process 
from the knowledge of the opposite party, as was 
done in Greene v. Greene, and in Edson v. Ed- 
son,f — the procuring of decrees by collusion and 
fraud, as was done in Browne v, Browne, J — and 
of sham decrees, in Indiana, Illinois, or Utah, as 
was done in Shannon v, Shannon,§ — these and 

^114 Mass. 568 ; and the pamphlet of Mrs. Holbrook, 
entitled the " Mistake of a Life." 
tGray, 361 ; 108 Mass. 690. 
JBrowne's Divorce and its Consequences. 
§4 Allen, 134 ; 10 AUeu, 349 ; 111 Mass. 331. 
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such as these are too notorious to require com- 
menthere. But it is to be noted that **by the ope- 
ration of our divorce laws, bigamy and polygamy 
have been erected into an institution which re- 
tains all their Vicious attractiveness, and without 
some of the restraints which in Oriental commu- 
nities mitigate the practical operation of the 
system. We require in our civilized polygamy 
only that the many wives be held in succession, 
and not altogether ; and we relieve our polyga- 
mist of the necessity of supporting more than 
one wife at a time." * 

The failure of the courts in many cases, to 
decree alimony to the divorced wife sufficient to 
support her and the children in the style to which 
they have been accustomed, makes divorce some- 
times sought for as a measure of economy Such 
was notoriously the result in 'the cases of Browne 
V, Browne, Shannon v. Shannon, Holbrook v, 
Holbrook, and many others. 

Many an unhappy woman has been flung 
down upon the pavement, (as it were,) by a de- 
cree of divorce, where alimony was either denied 
her altogether, or if it was decreed to her, the 
decree was not enforced. Many a river and mill 
pond in New England has received the drown- 
ing body of some distracted wife, thus thrown 

'^Loomis in the New Englander, July, 1868, p. 448. 
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out in helplessness to die. Many such have sus- 
pended themselves by the neck in attics, in cel- 
lars, in barns, or in woods. But more often 
they have been found sleeping the long sleep 
with the phial of laudanum near enough to tell 
the sad story of their fate. 

Is it strange, that young women thus flung 
down upon the pavement, sometimes sink into 
vice and crime } A single example will suffice 
to show the practical working of this evil. 

A few years ago, a lady who had obtained 
a divorce, but had failed to obtain any alimony, 
(because her husband "gulled" the court into a 
beliet that he had nothing to pay with, though 
in fact his income exceeded two thousand dol- 
lars a year,) accepted an offer from a merchant 
to become his mistress. She was driven to this 
by sheer necessity, having no other available 
means of living. But in a few months she was 
cast off, in broken health. This repudiation 
drove her to suicide by laudanum. Upon the 
bed in which she was found dead, lay the great 
novel of Dr. Smollett, open, with this paragraph 
of Miss Osgood freshly marked :, — 

"Cursed be the day on which I gave away 
my innocence and peace for a momentary grat- 
ification, which has entailed on me such misery 
and horror ! cursed be my beauty that first at- 
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tracted the attention of the seducer ! cursed be 
my education, that, by refining my sentiments, 
made my heart the more susceptible ! cursed be 
my good sense, that fixed me to one object, and 
taught me the preference I enjoyed was but my 
due! Had I been ugly, nobody would have 
tempted me ; had I been ignorant, the charms 
of my person would not have atoned for the 
coarsness of my conversation ; had I been 
giddy, my vanity would have divided my incli- 
nations, and my ideas would have bepn so 
diffused, that I should never have listened to the 
enchantment of one alone." 

Judges often commit gross injustice in the 
exercise of that "sound discretion," with which 
the law clothes them in respect to granting or 
withholding alimony. 

Take the infamous case of Fisk v, Fisk^ 
The lady who obtained this divorce, was above 
an average woman, even in New England, in 
education, culture and refinement, as well as in 
beauty of person and in graces of manner. Her 
husband was a strong, healthy, wealthy brute, 
doing a large and lucrative business, and main- 
taining an elegant residence. 

For years, his treatment of her was hard, 
cruel, and tyrannical. His language was always 
coarse and vulgar, generally profane, and often 
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obscene. On different occasions, he inflicted 
personal violence upon her ; and when to escape 
further assaults she withdrew with her little 
daughter to the attic, he dragged her out of the 
attic by the hair, and drove her back to his bed, 

saying, '* D n ye, as long as I have got to 

keep ye, I aint going to sleep alone." As the 
result of all this, she became sick in body and 
cowed and dejected in mind. 

She could no longer satisfy the only desire 
he felt in relation to her ; and he resolved to 
get rid of her, and applied to a lawyer for a 
divorce. The lawyer investigated the facts, 
and told him there was no ground on which he 
could obtain a divorce. 

He then expelled his wife from the house, 
and deprived her of all means of support. Soon 
afterwards she applied for a divorce and for 
alimony. He defended, and the trial occupied 
a whole week. The result was a divorce but 
not a cent ol alimony. What was still worse, 
-the child was left to be supported by the wife ! 

She obtained a position as a school teacher, 
maintained herself and child out of her earnings 
exclusively — the miserable, miserly father never 
contributing a dollar toward their support. 

Again : take the case of Butler v. Butler. 
There, alimony was granted with the divorce. 
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The husband then made a sham transfer of his 
business to his clerk, and pretended to become 
his clerk's clerk. When his former wife moved 
for an attachment for contempt in thus neglect- 
ing to pay her alimony, he swore he had no 
means to pay it. He doubted whether Judge 
Gray could be imposed upon by that falsehood, 
and while he was swearing that he had nothing, 
his brother was fumbling in his pockets for the 
alimony overdue. 

The lie prevailed. In ** courts of justice/' 
so called, the lie prevails about half of the time. 
The decree for alimony was not enforced. The 
helpless woman worked from day to da^ for six- 
teen hours a day in failing health to eke out a 
a subsistence by sewing. At the end of eight- 
^een months, she was found dead in her bed — 
another victim to laudanum. 

Her former husband married his mistress, 
and spent his ** honeymoon " in bragging how 
smartly he **tricked the court, an'S the woman 
too," and how much he made by the lie. 

Now and then, a Judge has made a display 
of "backbone" which was' refreshing to behold, 
committing men to jail for contempt for neglect- 
ing to pay alimony. The late Judge Bigelow 
did this in Luf kin's case. Judge Ames did like- 
wise twice in Balcom*s case. Judge Chapman 
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and Judge Devens also resorted to '* stringent 
measures " in similar cases. 

The New York Judges, it is but fair to say, 
are firmer in enforcing decrees of alimony than 
most of the Massachusetts Judges. 

There are self-styled philosophers, who prat- 
tle about ** the law of the survival of the fittest," 
as if it applied equally to their own mothers and 
to the lowest brutes ; and to these the exit from 
life each year, of a hundred, a thousand, or ten 
thousand women, who have passed their prime, 
whether by the halter, the razor, or any other 
form of self-destruction, is a matter of small 
consequence. But deeper and more serious 
thinkers will, agree with the Westminster Review y 
that *' society cannot afford to ignore, to scorn, 
or weakly to weep over the abandoned, bruised 
and broken woman." 

The right of a woman to alimony should 
be determined by fixed law. It should never 
be left to the discretion of a judge to say 
whether a wife shall have the means of living 
according to her rank in life, or go out of court 
without an assured livelihood, in any case where 
the husband has property. As the late James 
C. Ayer said,** *'It is senseless for the Legisla- 
ture to invest a judge with great discretionary 

♦Cowley's Reminiscences of James C. Ayer, pp. 14-16. 
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power, unless Almighty God endows him with 
wisdom to execute that power discreetly." 

Even where the divorced wife has the abili- 
ty to maintain herself ; if the divorce is decreed 
because of the husband's misconduct, the wife 
should share liberally in the estate of her hus- 
band. And no man should be allowed, first to 
drive his wife to the divorce court or to destruc- 
tion, by.his own misconduct, and then to " take 
advantage of his own wrong" in the shape of 
a diminution of his family expenses. 



/> 
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OUR DIVORCE COURTS: 
HOW THEY MAY BE REFORMED. 



CHAPTER TV 

• 

One of the greatest reproaches to the ad- 
ministration of this department of the law, is 
the great diversity which exists between the 
views, opinions, notions, quirks and crotchets of 
the different Judges. The law leaves too much 
to the judge*s personal discretion ; and we have 
not obtained the great boon for which John 
Adams sighed — " a government of laws and not 
of men." 

We might learn much from the ancient Mex- 
icans. Among the Aztecs, **The rites of mar- 
rioge were celebrated with as much formality as 
in any Christian country ; and the institution was 
held in such reverence, that a tribunal was in- 
stituted for the sole purpose of determining 
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questions relating to it. Divorces could not be 
obtained until authorized by a sentence of this 
court, after a patient hearing of the parties."* 

Commenting on this, Charles Sumner well 
says, " in the customs and laws of this decayed 
people may be found the recognition of princi- 
ples of the highest import to the welfare and 
happiness of a nation."f 

When the British Parliament established the 
English Divorce Court, in 1857, it took a lesson 
from the Aztecs, and provided that all the di- 
vorce suits in England should be tried by one 
judge. 

Were all divorce cases in the State tried by 
one judge, such suits might still be brought, as 
they often are now, for the purpose of enabling 
the libellant, or the libellee, or possibly both, to 
make a new match under the impulse of mere 
passion. But the advantages, to parties and 
counsel, of having to deal with one set of predi- 
lections, notions and biases, rather than with 
seven separate and often conflicting sets of pre- 
dilection, notions and biases, would be great. 

To show what strange whims sometimes 
get possession of judges, I may state, that, not 

♦Preliminary View of the Ancient Mexican Civiliza- 
tion in Prescott's History of the Conquest of Mexico. 
t6 La\Y Reporter, 433. 
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many years ago, there sat upon the bench of our 
Supreme Court, a sad-eyed, cynical old gentle- 
man, half savage, half sage, who refused a di- 
vorce to a very prepossessing woman, whose hus- 
band had deserted her, and left her destitute, 
seven years before, because it appeared that she 
had already anticipated the divorce to which she 
was clearly entitled, and had accepted, condi- 
tionally, an offer of marriage. This whimsical, 
crotchetty judge was as stingy in his orders for 
allowances and alimony as if the money were to 
be paid out of his own pocket ; but he forgot 
that this lady could not live on air, and her fam- 
ily could give her nothing but compliments, kiss- 
es and good advice. The effect of his refusal to 
grant this lady the decree which she deserved, 
was, to force her to become the mistress of the 
man who would most gladly have made her his 
wife. Upon other whims as absurd as this, gross 
miscarriages of justice are daily occurring. 

The State should be well represented in the 
Divorce Court by an officer analagous to the 
Queen's Proctor in England, charged with the 
duty of protecting the public, and especially the 
interests of the children of the parties. 

The forms of proceeding, the manner and 
form of notifying the adverse party, especially 
where notice is given by publication, should be 
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abridged and simplified. Why should one apply- 
ing for what some of our judges flippantly call 
" the luxury of a divorce," be required to publish 
such a rigmarole as is seen every day in our 
newspapers ? When even the conservative law- 
yers and judges of England favor the reduction 
of an indictment for the highest crime to a dozen 
words,* why should the applicant for a divorce 
be required to publish his (or her) entire libel, 
and the entire text of the court's (or clerk's) or- 
der thereon ? 

What is worse at the present time, is, that 
the tendency is backward rather than forward. v 

One Judge, and he of very late appointment, has 
repeatedly intimated that he can see no reason 
why the same strictness should not be required 
in a libel for divorce as in any other pleading. 
Perhaps his "Vision," like that of Sam Weller, is 
" limited." Too much common law rubbish may 
have impaired his sight. But when the Legisla- 
ture enactfid that cases of this class should be 
heard and determined '^ according to the course 
of proceeding in ecclesiastical courts and in 
courts of equity," it evidently meant to exclude 
such jargon as is used in indictments for murder. 

It is every way desirable that jurisdiction in 
causes of divorce should be transferred from the 

♦A. B. mardered C. D. at on the day of 

1879. 
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Supreme Court to a special tribunal devoted to 
such causes exclusively. It is equally important 
that the Bar should be purged, not merely of 
men of notorious lives, like the Maines, but 
also of those more pretentious fellows who while 
sporting the livery of the Bar and of Heaven it- 
self, stick at nothing that may secure the ap- 
proval of the Devil. I append hereto a letter,* 
which I sent, last year, for the purpose of secur- 
ing the fumigation and purification of the Bar. 

I have already brought some of the mal« 
pra<::tices of Train jmd Teele to the notice of the 
I Superior Court in such form as to enable that 

court, of its own motion, to exercise its discipli- 
nary power over the delinquents ; but Judge Pit- 
man thought that, before the Court proceeded 
to chastise these Attorneys, a special petition 
should be filed for that purpose. This involves 
such an exj)enditure of time and labor as ought 
not, in my judgment, to be required of any one 

*In connection with this letter, see the papers in Cow- 
ley Y. Train et al. 124 Mass. 226, an action brought for 
damages for the defendants' deviltries, in which Train 
and his confederates escaped trial by an extraordinary 
construction of the act touching the method of securing 
a hearing by the whole Court on a demurrer. Though the 
statute says this may be done "by appeal or otherwise," 
the Court holds that it cannot be done " by appeal," but 
can only be done " otherwise I" 
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man.* The Suffolk Bar Association may reason- 
ably be appealed to in such a case. If that As- 
sociation shall fail to act, I intend, as soon as I 
have leisure, to arraign some of the delinquents 
at flie bar of the Court, and to demand their 
punishment. 

I abstain from any discussion of the merits 
of the laws relating to divorce, having no fault 
to find with the statutes now existing. 

I am inclined to make a settled mutual 
aversion a cause for divorce ; and still more in- 
clined to compel the courts to respect the will 
of the Legislature. When the Legislature, in 
1870, enacted that cruel and abusive treatment 
should be a cause for a divorce, it clearly meant 
(as Chief Justice Bigelow honestly declared) 
that something less than extreme cruelty should 
be a ground for a divorce. And yet in Bailey v. 
Bailey, a majority of the court held the contrary 
— thus practically nullifying the law. 

'"See the papers in the case of James Smith et al v. 
Charles B, Train et al,., in the Superior Court, Suffolk 
County, April Term, 1878. 
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LETTER TO JUDGE THOMAS. 

To Benjamin F. Thomas^ President of the 
Suffolk Bar Association. 

Sir, I was profoundly gratified to witness 
your election as President of the Suffolk Bar 
Association : not merely because your profes- 
sional eminence pointed to you as the proper 
successor of the respected and distinguished 
Sidney Bartlett ; but particularly because you 
have heretofore known several of the parties 
who are conspicuously mentioned in my narra- 
tive of "Browne's Divorce," and because you 
have heretofore been informed of many of the 
transactions which were the "Consequences" of 
that prodigious judicial farce. 

You knew the late William Leggate, and, 
like every other man that ever knew him, you 
respected him. You were highly respected by 
him, in turn, and were, at one time, consulted 
and confided in by him as his counsel. 
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You also knew something of the late 
George H. Browne, aild mu9h more of his un- 
fortunate wife, Mr. Leggate'i only daughter, 
who, "when life was young and promised to be 
happy," skipped daily under your oflBce windows, 

to her Worcester school.** 

Moreover you know something of me. It 

was by your order, sitting as a Judge of the 

Supreme Judicial Court, that, on motion of 

Josiah G. Abbott, I was admitted to the Bar, at 

Lowell : and if, in all the later years of peace 

and war, I have, at any time, violated the oath 

of office, or betrayed the trust, which I then 

assumed in your presence, I here and now call 

upon you, as the fittest gentleman in the State, 

to cause proceedings to be instituted to remove 

me from the honorable and learned profession 

to which your order admitted me. 

*Mr. Browne was one of the most successful 
merchauts of Boston and New York. For many 
things lie merits grave censure : yet in many respects 
he deserved sympathy. With a different woman 
for a wife, his domestic life might have been equally 
prosperous with his commercial career. His marriag j 
was his greatest mistake, and it blighted and embit- 
tered his whole life. He died, October 27th, 1878, at 
Manchester, England, and is buried at Mt. Auburn. 
Mrs. Browne has long been subject to hypochondria, 
melancholia, nymphomania, and other forms of men- 
tal disease. Yet, with a more attentive husband, 
the bark of her lite might have glided into the port 
of Everlasting Best, instead of becoming a wreck. 
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But my more particular purpose in address- 
ing you at this time, is to bring to your atten- 
tion, and to the attention of your associates, the 
conduct of Henry C. Hutchins, the Chairman 
of your Executive Committee, and the conduct 
of Charles R. Train, the Chairman of your 
Judiciary Committee, and Attorney General of 
the Commonwealth, and also the conduct of 
their several confederates and associates, in the 
various transactions recorded in "Browne's 
Divorce and its Consequences."* 

What can be more culpable — what can be 
more damnable — than for the official leader of 
the Bar of the State to take under his special 

*By exposing, as I have done in these pages, the 
frauds, forgeries, perjuries and malpractices whereby 
the Leggate-Browne family were swindled out of 
their property in Newtonville, I have indulged the 
hope that the Trains, the Slocums, and others of their 
kind, might be deterred from lending themselves to 
such outrages hereafter. "The widest publicity that 
can be given to the facts," as the London Telegraph 
most justly remarks, "is the best means to be adopted 
as a preventive. Publicity is the most available 
modern substitute for the pillory." 

It was the boast of "Madame Rachel" that she 
made her patrons "beautiful forever." I flatter my- 
self that my narrative may do some little good by 
filling men's minds with the wholesome apprehension 
that if they follow such devices as are here exposed^ 
they will be made infamous forever. 
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protection a ring of sharpers, swindlers, forgers, 
perjurers, suborners of perjury and incendiary 
fire-setters, like some of the scoundrels whose 
crimes are but briefly outlined in "Browne's 
Divorce and its Consequences ?"* 

I brought these malpractices to the notice 
of the Judiciary Committee of the House of 
Representatives, with a view to the impeachment 
of Train ; but in the opinion of that Committee, 
these matters are moie pioper for consideration 
by the Court, upon proceedings for the removal 
of these men from the Bar. 

I also brought these malpractices to the 
attention of the Supreme Judicial Court in an 
action for damages against Train, Slocum and 
one of their lay confederates ; intending to apply 
the proceeds of that action, (had there been any 
such,) to augment the funds of a society for the 

* Since the fourteenth edition of this work was 
printed, the eccentric Mrs. Browne (whom some of the 
scoundrels therein mentioned had previously repeat- 
edly suborned to give false testimony against me,) 
has, in the most emphatic and explicit manner, re- 
tracted all the false testimony which she, in her great 
mental weakness, had been induced to give, and made 
the amende honorable therefor as far as she could. 
Considering the diabolical aspersions cast upon me 
by the infamous scoundrels here mentioned, the reader 
will not be surprized that I felt, for a time, very much 
as the Rev. Sydney Smith felt when he said, **I must 
write a pamphlet, or I shall burst.'' 
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prevention of perjury, fraud and forgery. But 
Judge Morton, upon demurrer, held that the 
action could not be maintained, because (as he 
said) these acts were privileged ! The ground 
of this ruling was a dictum in Rice v. Coolidge, 
121 Mass. 395, which dictum was itself founded 
upon a misunderstanding of the action of the 
British House of Lords in Dawkins v, Rokeby. 
It is true, as Judge Morton says, that the House 
of Lords affirrtied the decision of the Queen's 
Bench ; — but it did not by any means affirm all 
dicta of that Court. On the contrary, some of 
these dicta are by clear implication disaffirmed, 
particularly those relied on by the Court in 
Rice V, Coolidge. 

Compare the opinion of Lord Chancellor 
Cairnes with that of Mr. Justice Blackburn. 

How different was the conduct of Charles 
O'Conor of New York from that of these Bos- 
ton lawyers ! Hearing the rumor that he had 
dealt unprofessionally with Mrs. Forrest, Mr. 
O'Conor did not wait till an action was brought, 
and then put in a questionable and cowardly de- 
murrer, nor did he wait till others demanded an 
investigation ; but he came promptly and boldly 
to the iront, and demanded the scrutiny from 
which these Boston operators shrink with fear. 

Since, therefore. Train cannot be punished 
by impeachment ; since neither Train, nor Slo- 
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cum, nor Hutchins, nor any of their confederates f 

can be mulcted in damages for what they have 
done ; nothing remains but to invoke the dis- 
ciplinary power of the Court, by proceedings to 
expel theni from office as counsellors and 
atto rneys-at-law. 

I am amazed at the impudence with which 
such fellows as Hutchins and Train elbow their 
way into an association, one object of which is 
to purge the Bar of unworthy members. As 
E. R. Hoar said on -a different occasion, they 
are "a part of the thing to be reformed." The ^ 

Suffolk Bar Association should be more careful j 

to scrutinize the character and conduct of the *)| 

attorneys who seek admission to that learned 
and honorable body. Similar associations in 
other States have been imposed upon in the same 
way. The notorious defaulter, Nash, whom most 
of the best lawyers of New York declared a fit 
subject for expulsion from the profession, ex- 
hibited even greater impudence than either 
Train or Hutchins : he actually caused himself 
to be elected President of the New York Bar 
Association. In fact, so strongly did he entrench 
himself in that distinguished body, that it was 
only by pitting against him the great name of 
William M. Evarts at the last election, that the \ 

friends of Nash were routed. 
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f/ The notorious Frank J. Dawson, upon whom 

the Bar Association of St. Louis have recently 
set the seal of their emphatic condemnation, 
actually caused collusive proceedings to be 
instituted against himself, with a view to escape 
the justice which has at length overtaken him. 
Among many other malpractices, he acted as 
counsel for opposing parties, as Hutchins did in 
the Browne case, and as Train did in the case of 
the Bank Commissioners against the Home 
Savings Bank. 

I observe that your Association has re- 
quested the removal of Edward S. Rand and 
- several others from the Bar. Unquestionably, 

they should be expelled. But they are already 
practically dead to the profession. It cannot be 
the desire of your Association to emulate the 
doughty knight of whom Dryden sang, that 
''thrice he slew the slain." I am sure the generous 
spirits of your Association would prefer to 
"strike for higher game." Such game they 
have in their own body. In the hoary-headed 
"Templeton Jitt" of Beacon street, and in the 
present "incumbrance" of the Attorney General- 
ship, they have "foemen worthy of their steel." 

If your Association will "put the steel" to a 
9 few such fellows as Train and Hutchins, the 

smaller vermin of the Bar will quickly crawl 
away to be no more seen, or heard, or smelt. 
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They having wormed themselves into re- ^1 

sponsible official positions in your Association, 
it is the more incumbent upon you to say to 
them, as Othello said to one no worse than them, 
"Never more be officer of mine." 

Boston, July 12th, 1878. 

CHARLES COWLEY. 

Note. The arrow of the " insatiate Archer '' had 
already pierced the heart of Judge Thomas when the 
foregoing letter reached his hand. A few days later 
his friends were shocked by the intelligence that — 
*' Dead he lay among his books ; 
The peace of God was in his looks." 

Some months later, Judge Hoar was elected Pres- 
ident of the Suffolk Bar Association, and 1 assumed C' 
that this letter, with the sereral documents enclosed 
therewith, had been turned over to him. But since 
these pages were in type, I have learned from Mr. 01- 
ney that, by some inadvertence, this was not done. On 
this account, and not because of any intentional dis- 
courtesy, the members of the Suffolk Bar Association, 
including their distinguished President, will first see 
this letter in print. Should Judge Hoar and the 
Suffolk Bar Association lend their aid to this effort 
by securing the expulsion from their profession of 
the lawyers therein inculpated, in compliance with 
this letter to Judge Thomas, one aim of that associ- 
ation will not fail of accomplishment. 

But whatever the Sufiblk Bar Association may 
do, " the only efficient corrective,'' for those abuses, 
(as the New York Herald suggests,) "is a strongly 
expressed public opinion brought to bear upon the t 

offending lawyers and upon the judicial officers whose ' 

duty it is to hold them in restraint." 
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